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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
JOLENE JOY LEPO,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Nos. 44707 & 44708
Kootenai County Case Nos.
CR-2008-22877 & CR-2011-9224

RESPONDENT'S BRIEF

Issue
Has Lepo failed to establish that the district court abused its discretion by
relinquishing jurisdiction?

Lepo Has Failed To Establish That The District Court Abused Its Sentencing Discretion
In 2009, Lepo pled guilty to felony DUI in case number 44707 and the district
court imposed a unified sentence of 10 years, with five years fixed, suspended the
sentence, and placed Lepo on supervised probation. (43682 R., pp.87-92.) In 2011,
Lepo violated her probation by, inter alia, committing the new crime of felony DUI in
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case number 44708. (43682 R., pp.101-03, 114-15; 43764 R., pp.53-54, 57-58.) The
district court revoked Lepo’s probation, executed her underlying sentence, and retained
jurisdiction in case number 44707. (43682 R., pp.124-26.) In case number 44708,
Lepo pled guilty to felony DUI and the district court imposed a consecutive unified
sentence of 10 years, with six years fixed, and retained jurisdiction. (43764 R., pp.7274.) Following the period of retained jurisdiction, the district court suspended Lepo’s
sentences and placed her on supervised probation with the condition that she
successfully complete Mental Health Court. (43682 R., pp.138-40; 43764 R., pp.91-95.)
In 2013, Lepo violated her probation by being terminated from Mental Health
Court and, on December 5, 2013, the district court revoked her probation, executed her
underlying sentences, and retained jurisdiction a second time. (43682 R., pp.228-30,
234-35; 43764 R., pp.102-04, 117-18.) One year later, on December 4, 2014, the court
entered an order finding “extraordinary circumstances” and extending its jurisdiction
until December 31, 2014.

(43682 R., pp.239-40; 43764 R., pp.123-24.)

At the

jurisdictional review hearing held on December 31, 2014, the district court once again
suspended Lepo’s sentences and placed her on supervised probation.

(43682 R.,

pp.415-19; 43764 R., pp.296-97.)
Lepo subsequently violated her probation a third time and, in July 2015, the
district court continued her on supervised probation. (43682 R., pp.432-33; 43764 R.,
pp.313-14.) Approximately one month later, Lepo once again violated her probation, by
absconding supervision and violating a no contact order. (43682 R., pp.435-38, 451;
43764 R., pp.315-18, 332.) On September 8, 2015, the district court finally revoked

2

Lepo’s probation and executed her underlying sentences. 1

(43682 R., pp.454-55;

43764 R., pp.335-36.)
Thirty-six days later, on October 14, 2015, Lepo filed an untimely Rule 35 motion
for reduction of sentence in both cases. (43682 R., pp.456-60; 43764 R., pp.337-41.)
On November 12, 2015, the district court granted Lepo’s motion, in part, by retaining
jurisdiction a third time. (43682 R., pp.476-77; 43764 R., pp.356-57.) Following Lepo’s
third period of retained jurisdiction, on November 3, 2016, the district court entered an
order relinquishing jurisdiction. (44707 R., pp.56-57; 44708 R., pp.40-41.) Lepo filed a
notice of appeal timely only from the district court’s order relinquishing jurisdiction in
both cases. (44707 R., pp.58-61; 44708 R., pp.42-45.)
“Mindful of the fact that the district court’s jurisdiction had expired by the time the
court made its decision” to relinquish jurisdiction, Lepo nevertheless asserts that the
district court abused its discretion by relinquishing jurisdiction in light of her performance
on her three riders, her “difficult life,” and her mental health issues. (Appellant’s brief,
pp.3-6.) Because Lepo’s Rule 35 motion was not timely filed, the district court did not
have jurisdiction to place Lepo in the rider program in the first instance. The court’s
orders relinquishing jurisdiction should therefore be affirmed.
Lepo’s Rule 35 motion for reduction of sentence was made more than 14 days
after the order revoking probation. (43682 R., pp.454-60; 43764 R., pp.335-41.) Idaho
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Lepo filed a notice of appeal in both cases on October 16, 2015; however, the appeals
(Supreme Court Docket Numbers 43682 and 43764) were ultimately dismissed
pursuant to Lepo’s motion to dismiss. (43682 R., pp.24, 462-65; 43764 R., pp.10, 34346; 44707 R., pp.46-52; 44708 R., pp.30-36.)
3

Criminal Rule 35 vests the trial court with jurisdiction to consider and act upon a motion
to reduce a sentence that is filed within 14 days after the entry of an order revoking
probation unless that motion is to reduce an illegal sentence. I.C.R. 35. The 14-day
filing limit is a jurisdictional limit on the authority of the trial court to consider a timely
motion for reduction of sentence. State v. Sutton, 113 Idaho 832, 833, 748 P.2d 416,
417 (Ct. App. 1987). Because Lepo’s Rule 35 motion was filed 36 days after the order
revoking probation, the court lacked jurisdiction to grant the motion and retain
jurisdiction in the first instance.

The district court’s order relinquishing jurisdiction

effectively remedied its earlier error in having retained jurisdiction when it was without
the authority to do so.

Because the district court lacked the authority to retain

jurisdiction in the first instance, the court’s orders relinquishing jurisdiction must be
affirmed.
Even if the district court had the authority to grant Lepo’s untimely Rule 35
motion and place her in the retained jurisdiction program, Lepo correctly acknowledges,
on appeal, that “the district court’s jurisdiction had expired by the time the court made its
decision” to relinquish jurisdiction. (Appellant’s brief, p.3.) Indeed, the district court
entered its orders revoking probation and executing Lepo’s sentences on September 8,
2015, and it did not make its decision to relinquish jurisdiction until November 3, 2016 –
422 days later. (43682 R., pp.454-55; 43764 R., pp.335-36; 44707 R., pp.56-57; 44708
R., pp.40-41.) Pursuant to I.C. 19-2601(4), a sentencing court may retain jurisdiction for
the first 365 days of a sentence to the custody of the state board of correction. If, as
here, the court does not affirmatively place the defendant on probation within the first
365 days, the court’s jurisdiction expires, and the defendant will remain committed to
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the board of correction. State v. Taylor, 142 Idaho 30, 31, 121 P.3d 961, 962 (2005).
At that point, jurisdiction over the inmate, including all matters regarding the execution
of his sentence, is vested exclusively in the executive branch. Idaho Const., art. X, § 5
(board of correction granted “control, direction and management” of penitentiaries and
“adult probation and parole”); I.C. § 20-223 (commission of pardons and parole
empowered to regulate parole). Any attempt to place a defendant on probation after
expiration of the statutorily authorized review period is void. Taylor, 142 Idaho at 32,
121 P.3d at 963. The district court did not have jurisdiction, 422 days after it executed
Lepo’s sentences, to grant Lepo’s request to be placed on probation.
Lepo has failed to show that the district court erred in relinquishing jurisdiction
because the court lacked jurisdiction twice over. First, the district court lacked
jurisdiction to act upon Lepo’s Rule 35 motion and retain jurisdiction in the first instance
because Lepo’s Rule 35 motion was not timely filed. Second, the district court’s
jurisdiction had expired by the time it made its decision to relinquish jurisdiction and it
was, therefore, without the authority to grant Lepo’s request to be placed on probation in
any event. The district court’s orders relinquishing jurisdiction should be affirmed
because the court did not have the authority to retain jurisdiction in the first instance,
and because it did not make its decision whether to place Lepo on probation or to
relinquish jurisdiction while it was vested with jurisdiction.
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Conclusion
The state respectfully requests this Court to affirm the district court’s orders
relinquishing jurisdiction.

DATED this 28th day of June, 2017.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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